éﬂl, ﬁﬂdUGCK;

IN TEEZ
T

FOr.

UN*T”D STATES OF AM:
v.

MEIVIN R.

wWADE, et al.

Newecemez, J.

in resmonse

€

-

P —
vulr

Cergress enacted the C

Cempensation and Liabili
or the Surerfuncd

-G

conteinment measures frcr.

.
-
.

c
edly
C
ive reiief

seeks injunct 2

éump site, 23BN Lisposal

fEWm \:4dnmci7uuabﬁi /‘gsLjaJ ﬁﬁgt«aﬂ%év/

EASTERN

to the well-pub

tw 20t cf 1980,

Ireccver certea

vil action bro

o

cainst

Service,

/‘fo?,
UNITED STATES DISTRICT COURT
D"WPJCT or PLWNSYLVANIA

US EPA RECORDS CENTER REG

IIII IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII !

v

s 60 o0 oo

78-1426

MEMORZEZNTDOUM

Decerber

r

licized toxic wes

rehensive Invircnre

T.8.C,

secC.
ot

-

§9601 et

&
&

& S1.6 billion

-

nc" to finance cocvernment clean-up

-

<

§9€31.
unéertake

it ~thet an '*anco“eﬂ

cer to puklic
tc akate the

Firally, the covernme

cCsts incur:ed ir clean-up

« -
Come

cesicne tei classes of perschs.

ught by the United Steztes

resrensible fer +he crestion cf

€

3]

‘Pennsylvania. The gcvernment
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Melvih F. Viade, the owner.of the

“the company which trans;orteé

the hezardcus . subetances to the gite, ané Ellis Barrnihouse and
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'f_‘:f}anklin P. Tyson, the owners of ABM curing the time pericd at
» b ' ..
issue ("ncn-cererator defendants"). The gcvernment alsc seeks
i reimbu:semeni of the costs incurreé and to be incurred in
clezning up the site from the non-generator defendants &s well as
- from kpollo Metals, Inc., Congoleum Corporation, Gould, Inc. énd
‘. Sanévik, Inc.-f"géneratdr defendants"). |
The claims for injunctive relief are hrought cursuvant tec
§7003 qf the Resource Censerva<icn and Recovery Act of 12876
("RCRA"), 42 U.S5.C. §6973, end sios of CERCLR, 42 U.S.C. 59606.
The claims for rmonetary relief are tzsed on §107(a2) cf CERCL:E, 42
T.S.C. §%607(a), 2s well as & commecn law theory of restituticn.
Presently befcre the Court are the gq&ernment‘s motions fer

partial surmery Judcment on the issve of jeint and several
ki
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m
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liebility uncer §107{(a) ageinst each ¢f the ce
8

CTZ slery

Hy

ncved

n

dition, sach of the ceneraztor defencants ha
jucomernt.

For reascns diécussed.bélow I will graznt the cenerator
éefenéants';motioﬁ; fos su:mary judcment on countes four anc Iive

to the extent those counts are based on .a common law theory of

restituticn. +herwise, 211 motions by and agazinst the gensrztes

n

gefencdants will be denied. Summary judcment 2s to liability

uncer .§107(2) will be enterec acainst defencants Tyson, Wade and
ABM, but 1 reserve_juégﬁent or whether joint ané seversal

liability will be imposed in this case. The government's nmotion
for sumrmary judgment agzinst defenfant Barnhouse will be cenied.

I trust that this cpinion will provide guidance to the parties in

-

their preparation for_trial. .. B

The generatdr cefendanis have filed a jecint motion for

summary judcment addressing issues cormon to all as well as



~ e
indiviéual'métions adéressing facts unigue to each generator's
cese. The generator deiendsnts first move fcor summary Zudgment
on counts four znd five whzch seek restituticn foxr amount

expended or to be expenced in investigating and atating
concitions which present an endangerment to the extent recovery
cf these sums is hesed or a federal ccmmon law theory. fThe

gcvernment oppcsiticon te this portion of the meticn is kasecd cn

(WS

ts argumsnt that §7C03 ¢f RCRA, 42 U.S5.C. §8873(e), provides the
ccvernment with an inmplied cause c¢f action in restituticen. Given

the basis for my earlier dismisseal of plaintiff'e §7003 claim

against this group of defendants I must crant this portion of the

generator cefendants' rmotlon for swmmary judewment. See United

States v. Wade, 546 F.Supp. 785 (E.D. Pa. 1882}. ZInceel, the
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Urniitel Stetes concedes =y pricr rulis

The cenerator defencants' motions for suxmary Judcment o©on

the CERCL™ cleims generelly advance two zrcunments., irst,
they argue that the government has net anéd cannet esteblish &

recuisite czusal relationship between theirs wastes ané the costs

incuvrrec by the government in cle

Yoo

ning uvp the site. Seconé,

v

assuming the scvernment can establish liakility under the act,
the cenerator Gefendants argue that it has reccverec &lli costs te
which it could possibly be-entitled. Both erguments reise
difficult gquesticns cf stat“*ory intergreta tien which recuire

some background ¢iscussicon. _ )

1. Scme 0f the arcuments sdcressed below were not advanceé in
' eech of the cenerstor defendants' individuzl motions.
Rather than -identifying which party has advanced &ny given
argument I wiil simply refer to an arcument raised by cne
deferdart as arn arcumert ra2ised bv z2ll,
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The Superfund lecislation presents & relatively complex
solution to a complex problem. It leaves much to be desired frem
a syntacticel standpoint, perhaps & reflection of the hasty
corpremises which were.reached as the bill was pushed throuch

Congress just befcre the close of its 96th Session. Any zttenpt

to divine the legisiative intert behiné many cf its provisions
will inevita iy involve & rescrt =c¢ the Act's legislative

hist ory. Unfcritunetely, the legislative history is unusueally
ricdled by sell-serving ané contradictory statements. JTew courts

heve adéressed the Act 2t 212, ané many of the 1ssues_r;ised in
this ca2se have not bgen'litigated.previousiy. wWhat is clear;
nowever, is that the Act is iIntended to fazcilitate the prompt
clean-up ©f hazerdous waste dump sites anéd when pessiblie <o place
the vltirete financizl burien upen these resoc“SLb;e for the

cancer created by such sites., With these thoughts in nind I turn

(2

S

n|

c
e fcllows. To establish lizbility under the Act the
covernment must prove & link, or more specifically & causeal
nexue, between costs incurred in clean-uvp &nc .& given generator's
waste. The -arcunent ié baséd cn traditional tort concepts ol
proximate causaticn. The generator.éefenéants £irst zrgue that
the government nas no admicsidle evidence that their wastes
were in fact dispcsed of et the ¥Wade site. The covernment agrees
that actual'cuﬂp_ng Q< a cdefendant's waste at ghe VWade site is an

element of its case but urces that its evidence on this issue is

- _ -4 -



not only acdmissikle but 2lso dispositive.

' The controversy centers arcund the admissibility of the
so-called ABM grid ané the sufficiency of the affidavit of Frank
Tyson, ore of the owners of ABM Disposal Company prior to its

tankruptcy. The cenerator dGefendants correctly sitate in their

triefs that evidence offered to support or crpcse & um.y
jréerent motion must be admissiblie and if in ica v;t ferm, it

must be nen-~ccnclusory end bzsed on the personal krno wlecge cf th

sffiant. Carey v. Beans, 500 F.Supp. 580, 583 (E.D. Pa. 1980),
aff'd, 659 F.24 1065 (33 Cir. 131). '

The cenerator defendants arcue that Mr. Tyscn lacks the
pe:;cnal kneowledse necessary tec state that their wastes were
E unpel a8t the Wacde site. Clearly the Tysen afficavit is not e
- model afficavic. ﬁevertheless,.it sta+es thet Tyson, 2s president
of ABM, cirectec the dispcsal c©f wastes by his C€rivers arné super-~
vised the cay-tc-day operaticnes cf the company I{rom September,
1973 tntil.:aﬂcar' 1, 1975, Prior to that time he was 2 szlecrman
for the company. This support is adecuate to survive delencants'
‘motions fér summary judgment; however, because Tyson's credibility,
&2s & convicted Zelon ané & defendant in the cese, is seriously
contested, hLis alificdavii coes not sufiice <o e;tablish the fzc:

of dumping by the defendants. The issue must be resolved at
2

trial. I am likewise unconvinced as to the admissibility of

2. I am not unmindful of Congoleum's contention that the Tyscn
affidavit is clearly inadeguate 2s to its wastes because
Concoleum hac ceased its deelings with #3M cne month priorx
to Tyscn becoming president of A=M. Nevertheless, Tyson's
role as a salesman for 23M curing the period in which ABM

_ handled Congoleum s waste is adeguate tC support the

- contested portion of the zffidavit.
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the ABM grid at this time. Assuming the government satisfies the
requirements of FRE £03(b), because of the critical nzture of
this piece of evidence and its facial inscrutability I will not
admit it at trial withou:t some live testimony to explain it,

. Even assﬁﬁiﬁg the éovernmenﬁ proves that a given cdefencant's

este was in fact dispesed of et the Wecde site, +the generator

LY
m

néant's

2iar ce

Q

cefencarts argue it must 2iso prove that a parti
actuai waste.is-presehtly.at the site and hazs been the sudject of
a removal or remecial me&sure befo:e that defencdant can be held
liakle. In the altecnetive, the aenerator defendants argue that
2t 2 minimum the government must link its cecsts Incurred to waste
of the scrt created by 2 generezcr before that cenerator may be

held liable. Thie argument in;pa:t cveriaprs the éefendants'

0o
+h
rt
J
m
&
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must reject beth cavseticn requirements urged by

the ceneratcr defencdancs.

The liakility preovisicn of CERCLA provides in relevant part
es follows:

Netwi thstanc-ng any other pxcvision cr rule

of law, and . Ject only to the cefenses set

forth in subsection.(b) of this section=-=-...
(3) 2ny person whe by contract,
. ' agreement, cr otherwise arranged Iox.

' disposal or treatment or arranged with &
transperter for transpert for dispossal
cr treetment of hazarécus substances
owneé or possessel by such perscn, by
any other party or entity, at any
facility owned or cpereted by another
party or eatity and containing such
hazardcus substarces «.e(4)...fxom which
there ic 2 relezse, or a threatened
releasg which causes the incurrence of
respense costs, of 2 hazardous
substance, shall be liatle for--

- _ ' - € -~
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(2) All costs of removel or remedial
action incurzeé by the United EStates
Government or a stete not inconsistent
with the national contingency plan."”

42 U.S.C. §9607(a) (emrhasis acced). At one extreme the Act
could bé read to impcse lizkility on certzin parties who merely
arrﬁ$§e for transgert of their waste but never actuelly do so. I
éo not understand the goverament to urge such & construction and

would. reject it. I mention the possibility conly 4c underscore

».

+he lack c¢f precision with which the statute was drzfzed. .
fart cf the ceneratcr cdefencents’ argument Tevclves around
the use ©f the wor '"such“ in referring to the "hazardcus

substznces" contained et the cump site c¢r "facility." It coulé

ot
rt
be 2
m
tn
(TR
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e
m

cefensent's weste must :be present & legislztive

o

.istory provides %o enlightenrent on this point. I believe that

the less strincent recuirement was the cne intencel by Congress.

The government's experts heve acmitted that scientific

-

technicve has nct acvanced to a point that the identity of the

th
rt
'J

0
th

generatc: of & specific guantity waste can be stated with

that a site certezins the same

'J.
w

certainty. - All that can be szié

kind of h zardous substances a2t are found in a generater's waste,

Thus, to seguire a plaintiff uncder CERCLE 40 "fingerprint" wastes

[ I8

g t0 eviscerate the statute. Given two possiblie constructions
cf a statute, one which rencere it useless should be rejected.
Generaiors are eadeguately prctected by reguiring & plaintiff to

prove that a defendant's waste was dispesed cf 2t a site and that
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‘the substances that meke the defendant's waste hazardcus are 2lso

rresent at the site,

3

Besicdes eviscerating the statute the generator ceferncant

contention weuld lead to ludicrous results. For example,

assuming weetes coulé be "fingerprinted," once all the hazzerdous

m

L™

ne

b

fac:t

s<

.
ke
'0

arces in a generztor's waste had migrated from the
ity" the generator could nc loncer ke helé liskle. In

fact, cone generater meXes this arcument.

1 turn now tce the generstor defendants' contention that the

goverament must link its costs incurreé to wastes of the sori

created by then.

A reeding of the literal lancuage 0f the statute succests

that the cenerator deferndants reaé too much into this portion cf

cisposed of its hazardous substances (2) at

™m
’.
v
0
(7
[
N
rt
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ous substances ¢f the sort cicposed of by th

é
ceneretor (3) if there is 2 releese cf that cr scme cother tvpe of

3.

I 2lso reject the arguments thet the coverrnnient must :
2staklish that the cenerator selected the site &t which the

wastes were cumped and that transfer of cwnership cf the

weste tc ABM at the time of pick-up for disposal absolves

the generator of liability. Neither arcument finds any
stupport in the lancuace oi the statute.

The argument also is based cn &n inaccurate pren;se. The
generatcr cefendants contend that the only recoverable mcney
spent to cate weas for the removal of drums of PCR's which
are nct contained in any of their waste streams; hcwever, an
ecdditional $421,300 has keen spent on invest icating,
monitoring, testing, and evaluating the situation at the
Wade site which is recoverable as a ccst of remcval.

§2601 (23) and §9%€04(b). Thus, recoverable funés have been
spent which are traceable to the wastes ¢f virtually eny

T aEvEy p¢’~¢-—v-1 en _’--——\ﬂp Mnler e Taese
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hazardous substance (4) which causes.the incurrence cof respcnée'
costs. Thus, the release which results in thé incurrence of
response costs and liability neeé only be of "a" hazardous
substance and not necessarily one conteined in the cefencant's

weste. The oﬁiy”:equiréd nexus betweer the defendant ané the
site it that the celencdent have dﬁmpeé ris waste there &ncé ithes
the hezardcus substances found in the defencdent's waste are elsco
found 2t the site. I base my disagreerment with ée:enéants' readin
in part on the Act's use of "such® <o modify "hazardous substance”
in saracraph three &ané the switch to “a" in paragraph Zour.
Ad@itional support for mf reading may also be founé in the

legislative histery of the Act. The original House Cormitlee
bill impesed iability'on Yarnv perscen who cazused cr centribut ed

o the release.” E.R. 7020, 96th Cong., 2& Sess., §3071(2)(1);

126 Ccng. Rec. &t ES45% (S2ily ed. September 23, 15B0).
Fltheuch the ccmmitiee bill was change& in several important

by the full Heuse, this languace was slsc contained in

H
n
n
(9,
®
n
tn

'
v

the final House~zassed v=r=1on. I&. a2t ES4TY. This lancuace

-

learly recuires 2 czusal nexus between & generztor and the

0

-

release cauvsing the incurrence of response costs, ané the House
Commi-ttee understood it to do sc:

"Tre Ccranittee intends that the usual commen
law principies of causation, inclucding those
of preximate cBusation shouvlcé covern the
determinzticn of whether 2 cefendant 'cauvsed
or contributed' to a release cr threatened
relezse....Thus, for instance, the rere act

¥, The crait Senate version oOf CERCLA imocsed & simi.az
reguirement. taff Working Paper €1 on 5.1480: Senate Comm.
or Envir. and Pub. Works 96 Cong. 2d Sess. §4(a) (Febrbafy
1, 1980), zeprinted in A lecislative h;s+0fy of the
CCﬁprehens~ve Ervirenmentel Restonse, Compensztica, ané

- Liadilzty Act oI 1280, Senete Ccmm. on Envir. =nc Pob.
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of generation or transpcrtation cf hazarcdous
weaste or the mere existence 0f a cenerator's or
trensporter's waste in 2 site with respect

to which clean-up costs are incurreé would
not, in andé of itself, result in liability
uncéer §£3071. The committee intends that for
.liability to attach uncer this sectican, the
plaintiff [government] must demOﬂs rate &
causal or contr-butory nexus between the acts
of the cefencdant ané the conditiones which
necessitatel response acticn under §3041
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U.Ss. Corc-es-, House o0f Representatives, Interstzt
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Ccnmer e Committee, House Report $6-1016, M=v 1€, 1580,

'in 1580 U.S. Cocde Cong. & Adm. News 6119, at €13€-€127. The
'problem with the generator defencants’ relaance cn this rezor:,
however, is that the liakility provision which was ultimately
ernected bears nc rezl resemblance to the House-passed bill te
which the repor: réfe:s. Instead, the legislazticnh ernacted
specifies cerxtain croups which dill-be heid liable when a2 release
of & hacardous subsitance causes the incurrence c¢f clean-up cos:ts.
Cne of these croups is those who have dispesed of hazardous
substances at the ;it; if hezazdous substaznces ¢f that sort are
Fresent a2t the site.

Deleiion cf the tausation languace contained in the
Eouse~passed rill and the Sernate draft is mot dispesitive of ¢the
czusztion issuve. Nevertheless, the subsiit:ticn cf_the_p:esen:
language_fc:_ﬁhe prior cauéation reguisenent evidences &
legislative intent which is in accordance with my reaéing of the
Act. |

The cene' tor éefendanis' next arcument is tezsed or. the
§9607 requirement oflg.release or threztered releazse frcm a
facility. In essence they argue thet no release cr threatened
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relezse of their hazardcus substances hes cccurred. As found

above, the relezse need not be of a particular éefencdant's waste

for that defendant to be held liable. Nevertheless, & relezse cf

sorecne's ha:z a*dous wastes nust occur.:

position that & relezse or threatened relezse hazs cccurred.

. The governnent advances two arguments in support of its

)

It first relies or four affidavits of Dr. Eugene Meyer that

hezarx dcus substances founé in each of the generator ce

-
-

a“ts !

H|
n.

wastes hzve leached or are leaching into the soll ané croundwater

at the site. NO one ccntests that such leaching would constitute

i)

"release."

Instezé, some of the defencdants have challencec Dr Aeyer‘s

avits as concluscry &and have cuestioned his comtetence to -
fy or zhis issve. I reje ect bcth challenges. Other

¢zntes heve sucmitted affidaviss ccntesting'B:. Meyer's

conclvsions. This creates an issue of material fact for +frizl

E. COS

The cenerator defencdants next argue that a prereguisite to

liebility under +the Act is that the covernment have incurred

6.

The second argument, that mere dumping ccnstitutes a

‘release, neec net be addressed at this stage since I have

concliuded that the governmert has not yet establisheé this
fect with respect to these defendants; however, < an
uninclined to accept this pesition becavse it wouvld lead to
the conclusion that any dispesal of hazardous 'waste would
create potential CERCLA liability., I note alsc that the
government &pparently relies on the release of hzzardous
substances othegy than those createé by the cenerator
defendants elthough it has not clearly erticulateé the
thecry. Given the undisputed history of th1= site, however,
I believe a defense ba=eq on the government's fezilure to
establish the occurrence ¢ 2 release, cr & threztened



Tecoverable clean-up cosis. They contend that because the
government cannot incur any recoverable ccsts beycnd those

incurred to date and because the government has been fully

compensated for their costs by settling generators the remaining
generatores cannot be held liable. To prevail on this arcument
they must estéblish thaﬁ-(l) €107 dces not permit recovery cof
future clean-up costs and (2) §104 limitetions on fund
expencitures also limit §107 liability.

fhe factuel kesis for the defendants' argument is eas

follows. The federal government has spent roughly $689,0007 in

cleaning up the Wade site. Some $1.9 millien hes been paic by

generztors other than the cenerator defendants in settlement cof

0
P

zims ariéing cut ¢f clean-up of the Wade site. If the Zecerzl
government is nct entitled tec recover for clean uvp costs to be
incurzeé in the future then its injury, $68%,000, has-beén mCTE
then &lecustely ccmpensated.

in response,_the government asserts the statute permits
recovery of futuvre clean-up costs. Even assuming the statute
does not permit such a recovery the covernment argues that the
$l.9 milliorn received has not been; end was not intended to be,
arplied enti:ély to costs incurred to date by the federal
government. Instead, some portion oZ thé amounts received was <o
be applied tc-future-cleén-up costs ancd some was to be applied to

expenses incurred by the Commonwealth of Pennsylvania in cleaning

7. The generatcr defencdants actually argue that the federsz
government has only $267,500 in ccmpensatle expenditures;
however, given Qv ruling on the recoverability cof §104 (b)
costs, stpra at 8, the generators' figure must be increased
accordingly. : _ !

- - - 12 -
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up the site.8

The defendants' £irst argument, that §107 authorizes recovery
only of costs incurred, as opposed to costs to be incurred,
presents the greater prdblem. The argunent is based upon the
larguage of the statute which is in fsct written in the past
tense. rssuming the cefencdants are correct irn their argument
that costs to be incurreé are not reccverable, an issué I leave
opén;"construction'of the steztute nevertheless presents probliems.

First, it mekes no reference to the date by which the cests
must have been incur red in orée* 40 be recoveratle. -Thus, the
statute may be read tc permit reccve*y only of those cests
incurred prior to filinc of a complaint. 1In the cazse of &
lengthy or bifurcated trial it mey be read to reguire only that
the costs be incurred pricr tc the rearing on éamages. Such 2

reading woulé not rewrite the statute to permit recovery c¢i costs

"to be incurred” because it would still ber recovery of
specﬁlative futufé costs. Similarly, it 6oes nct define
"incurred.” The term micht refer either to amounts actually paid
6: to amétnts fcr services contracteé-fcr but not vet pe-formel.
The legislative history §rpvides no guicance con this Zlssue.
I believe the broader.constrﬁcﬁion, however, Letter effectuates
the purposes of the Act and is, a2t & minimum, what the statute
permits. Such & reading permiﬁs the ccvernment tC sue
potentially responsible parties after emergency measures have

‘been undertaken but before the clezn-up process has .been

8. The Cenowonwealth of Pennsylvaniea, which wes a party to the
settlement agreements, 1s alleced to have spent in excess cf
- $800 000 at the alte w zch wculd be recoverable under the

— - - -—m s eaA-
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completed. If & cetermination of no liability is reached the
government may well decice to devote its limiteé zesources tc the

abatement of other more hazardous sites. See United States v.

Royal Hardace,_'Iv-So-IOB’-W (W.D.Ok. December 1B, 1982).

The ceneratox cefencan.s' arcument would have greater force were
it clear from the outset that restrictions contzined in CERCLA
bar eny further expenditures at the site; however, I reject that
arguméﬁt below. | ‘ |

The ceneratcr Gefendants argue that §104, which restricts
expenditures from the Superfund, likewise restricts their
‘1iability under §107 ancd that the section also bers any future
expenditures by the government at the‘ﬁade site. Thus, they
argue, even.assﬁming §107 permits recovery for ccsts to be
incurred in the future, the covernrent is precludeé from spencding
&ny more money at tnls site. Section 104 kars Funcd expenditures
for remedial actions9 uniess the staﬁe in which the release
occurs enters intc a cooPera.zve acreement with the. fecderal
governme;t. 42 U.S.C. §9%ED04 (e) (). Ih essence, the stete must
agree tc pey & porticen of the rémedial ccsts and to maintain
clean—ﬁp acticres initiated by the federal gcverrnment. Section
104 Zlso bars Tuné expenditures after six months have eizpsed
from the deste ol initizl resronse to a release or threatenecd

release unless certain findings are made with respect t0 the need

for immedizte action. §8€04(c) (1).

8. The Act defines_"remecdial” actions essentially as long-termn
or permanent measures. "Removal" actions are gen erally
those intended ¢c be short-term measures. "Respon=e"
measures include both remedial znd removal measures. 42

- U.S.C. §9601(23), (24), and (25).
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The cenerator cefencants err in attempting to link 1iability
uncer §107 to restrictions placed on Superfund expenditures under
§104. The clear language of §107 negetes any such inter-
dependence of the two secticns. ”Liabiiity is imposeé under §107
for."gli costs of removal or remedial action... not inconsistent
with the naticrnal contincency plan." Furthermore, liabi-iiy is

impcsed "npotwithstancding any other provision or rule of law, and

subject cnly to the ceienses set forth in subsecticen (B).F
inother district court 1ikewise cencluéed on the basis of this
language that "Section 107 (2) wes meant to stand by itself;
liability under it can be determined without the numerous

inguiries [into §104 ané §1ll limitations on Fund expenditures]

sugcested by the deferndant.”™ United States v. Reillv Tar arnd

" Chemicel Ccrtﬂ, 546 T.Supp. 1100, llia (L. Minn;*1982).
In.addition, an overview ol the statutory scheme supports

this cenclusion. The §1.€ billion Superfund has been repeatecly

ackaowlecged &s an inaéequate response t0 the immense cost of

10 Section 1045 sets

cleaning up existinc hazardouvs waste sites.
restrictions on the use of Superfuné money ¢c prevent imprévident
or disprcportionate vse of a limited ﬁuhd t0 clean up only & few
of the mény-sites fcr which no solvent, responsiltle parties can
be found. |

‘Secticn 107, on the other hand, is intended to impose

liability on the respensible parties who creazted and/cr dumped

10. See, e.c., E.R. Rep. No. 1016, pt. 1 at 20, reprinted in
U.S. Code Cong.”& Ad. News at 6123; Eckhardt, The Unzinished
Business of Hezardcus Waste Control, 33 Baylor L. Rev., 263
(1%981). . _ -

- - 15 =




(& -vb's“c‘-
the hazarébus westes. The restfiétions conteined in §104 are
ir.tended to prectect the integrity of the_Superfuné ané not limit
“the gov rrrent's repienishing it by recovery from responsible
perties. Thus, the fact that goverament expenditures at the Wade
site are nct authorized by §104 affects only the availability of
Superfund money, ané not the generztor delencants' lizbility.

Finelly, the cenerater cefendants rently believe that

-

m
'y
0"
i

the Fennsyivanis Joint Tortfeascr Act, 42 Pa. C.S.2. §8321 et
seg., will be wholly circumvented if a non-party, such as the
Commenwealth of Pennsylvania, can be includeé in a settlemenz
agreement. Accoréing to the ceueratcr defendants, circumvention
will be further encou*aceé by permitting a settling party to
cesic nate the items for which 1t is compen sat¢ng the ,_a-ruz--.
The primary dancer the cenerator defendants foresee icg that of-
double recovery.

The generator cefencants’ rgumént'might have some merit

were scme ccllusien involvecd in the settlement &greements which

"

woulé lead to dual recovery. For examsle, had the ncon-party to
the settlement agreemént been cne inhererntly not entitled ¢
reccver frem these defendants ané included merely tc bocst
‘plaintiff's reccvery, I would be inciined to agree with the
dé:enéants; however,'thaﬁ is not the case. ZRCLA ciearly
permits 2z state to recover its costs incurred in removal oz
remedial zctions 2né the Commonwealth is 2lleged to havé incurred
costs in this connection. 42 U.S.C. §9607(2){4) (). Similearly,
it might have merit if the items tc which the settlément fund wae
to0 be &pplied were ifems which were inherentl?'not reccverszsblie

unéer the Act. This, to0, is not the case. Inceed, scme of
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the costs that were¢ intended tc be included ir the threase "future
costs" at the time the agreerents were enterecd into may well have
teen incurred by now.

0f course, the future may ultimztely reveal that the

settling.gene;atorslﬁave compensated the federal goverrment for
cleims on which the goverrnment would not have prevéilsé. Thie ik
simply the risk inherent in 2l settlements. I foresee ncme of

the dancers Lrgec bv the generztor cdefendants, at eaét net con
the fact= of th;s case, |

No useful-purpose.will be served by ccenducting allengthy

trial on the merits if.it is clea: at the.outset that the federel
government is not entitled to any comnehsa.zcn frem these
¢efendants; hcwever, I do not believe this is the case. First,
2s noted bove, the gcvernment is clearlyv not barred oy §204 Irca
spencding agdit onel money at the site which woulé be reccverztle
from these cefendants if liebility ds ctherwi§§ estaklished. 1In
addition, the amount the federal government, 2c cppcsed to the
Commonwealth ¢f Pennsylvania, hes received from the settllnc
cefendants is unclear. Finally, the intent of the parties as to
the ap?roPIiation of the settlement fund has nct reen: |
esteblished. Because I do not believe the issve is clear I wiil
" deny ihe gernerator defendants' motion for summacy juégment
insofar -as it is kased on the contenticn that the governmen: has
no recoverarle damages. | |

C. JOINT AND SEVERAL LIABILITY

The government seeks partial summary judgment hcldéing ezch
defendant jointly and severally liakle under section 107 (2) c£.
CERCLA. Assuming certain statﬁtory prerequisites are

-
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established, I believe the Act permits, but does not require, the
imposition of joint and several liazbility. For reasons discussed
below, I do not believe the facts are zdequately éeﬁeloped for a
determination of whether joint and several liability shoulé b
imposed in thi# dﬁsé; Ky conclusions on this issve have recently

been confirred in United States v, Cher-Dyne Coro., (£.D. Chio

No. C-1-82-840) (Oct. 11, 1983).

Ehe generator Gefendants' ergument that CERCLA does not
permzt the impositicn of joint and severzl 1*ab1‘1ty is based on
the celetion from the Act of an explicit reference to joint ané

several liability end ¢cn Senastor Helms' explanation cf the

Fetention ¢f joint and severzl liakility in .
£.1580 receiveld intense and well-cesezved
criticism from & number oi sources, since it
couvld impose financial respensibility for
massive ccsts and camages awarcs on persons
who centribried only minimally (if at 2l1ll) to
2 reiease or injury. Jeint and several
liability for costs and damages was
especially pernicious in £.1480 not only
rtecavse of the exceedingly broad catecories
of persons subiect to liability ané the wicde
array of dameges available, but zlso because
it was couvpled with an industry-based fund.
Those contributing tec the funé will be
frecuently paying for conditions that they
haé no responsibility in creating or even
. contributing to. To adopt & joint and

several 11abvlity scheme on top of this would

- heve been grossly unfair. The drafters of
the StaZford-Randolph substitute have
recognized this unfairness and the lack of
wisdom in eliminating any meaningful link
between culpeble conduct and financial
responsibility. Conseguently, all references
to joint and severeal 11ab111ty in the Bill
have been deleted.

i2€ Cong. Rec. 2t S1%004 (Nov. 24, 1980) -

A reading of the entire legisiative history, however,
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liability wes intended to avoic mandatory applicetion of that

standard to a situation where it would precuce irequitable
results. For example Senator Randolph, who introduced the
amencment deleting reference to joint anéd seversal 1iébi1ity;.
commented ”weﬁﬁaQe celeted any references to jeint and several
liebility, relying on cormor. law prirnciples to Getermine when
parties should be severally liable.” 126 Cong. Rec. 2t 514864
(Nov.724. 1980). Similar comments were made by Representative
Wexman. I6. at Hll79§ (Dec. 3, 1980). Rerresentative Florio,
the chief sponsor of the lecislation in the House, stated:

Issves of joint ané several liability not
resolved by this shzll be governed by
traditicnal ancé evelvine principles of common
law, The terme joint and severzl have besen
deleted with the intent that the liability cf
doint tertfeesors be determined under commen
or previous stetutory law.... 7o insure the
develcpnent of 2 uniform rule of law, ané to
discourace brsiness dealing in hazaczdeus .
substances from locating primerily irn States
with more lenient laws, the bill will
encourage the further cevelopment cf a
Federal common law in this area.

Ié. at E1)7B7. Finelly, severzl]l Representatives characterized
the finel version as essentielly the seme as the original Icuse

version. See, e.c., 126 Conc. Rec. 2%t E1l1,78¢ (Dec. '3, 1980)

(remar¥.s of Rep. Jéffcrés) ané H1ll,756 (remarks cf Rep.
Mikuiski). -The c:iginai House-passef :ill permitteé the Cour:t to
appeortion damages in conjunctien with specific statutory
guidelines. Joint and several liability was to be imposed if the
defendant failed to meet the apportionment criteria. E.R. 7020
96th Cong., 24 Sess., §3071 (a)(z)(B), 126 Cong. Rec. &t B9479

(Sept. 23, 1980).



Thus, I believe that in cdeleting the reference to jeint and
seversl liability Ccnc*eas interdec that cou’ts appiy common law
pri inciples in detern‘nlng the sccpe cf liabilzty under CERCLA.
Hav;ng reached this conclusion I must now determine whether state
cr federsl common law contrels. As noted above, the legisiative

-

‘history is nct conclusive on this pcint, and the legislators'
understanding ¢Z the common law was not uniform.
Fede:al courts may create fecderal commen law when "necessary

to protect unigrely fecderal interests." Texas Incdustries v.

Redcliff Materials, 451 U.S. €30, 640 (1981). The protlems

resernted by imprcpei dispcsal ¢f hazardous wastes have become
problems cf naticnel mecnitude. OCne factox giving rise tc the
enactmert of CERCLA wes the failure of states to aédress.'
aéequately'the:g:oﬁing.problem of hezzardous wéste dumps. At the
time of CERCLAL's pessace, the ZPA estimated that as mzny as
30,000 tc 50,000 inactive and uncontrclled hazardous waste sites
existeé in the United States, about 20 to 30 percent of which
cdntained wastes created by cffsite generators. The EP2
estimzted that clean-up of the 1200 to 2000 wmest dangerous sites
would cost $13.1 billion to $22.1 billion.ll

Steate common law varies on the imposition ol joint and

several, as opposec to apportioned, liability en joint

1l. See Eazarous agg Toxic Waste Disoesal: JSoint Hearincs on
S.134) anc S.1480 Beicre the Subcomms. on Envirommental
Pollution and Resource Protection O: the Senate Comm. OnL
Environment and Public korks, 96th Cong., ist Sess. (1979);
E.R. Rep. 1016,.96th Conc., 26 Sest., reprinted in 1980 U.S.
Coée Cong. & Adv News 611i9. -

- 20 -
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12 Thus, resort tc state law on this issue would

polluters.
result in needless uncertainty ané lack of uniformity. A
liebility standard which varies from state to state wouléd
'unég:mine the policy of the statute by encouréging illegal
c¢umping in states with lenient liability laws. &Because of the
strong federzl interest in the abatenent of toxic waste sites and
the neec Ior e unif@rﬁ liability standaré I conclude tﬁat
Congréés intenced the developmént of a2 fecerzl common law on the
issve of the scope pf_liability under §107 of CERCLZ and that

this is an area in which the development of such law is proper.

I acree with the Chem-Dvne decision that joint and several

_liskility shoulé be imposed in cases brought under §107 cf CZRCIR
tnless the ceiendants establish that & reasonable basis exists |
" for azrpertioning the harm amongst them. This rule wourlé be in:

accere with the Fo sition acopteé by the Restatement (Second) of

(1) Danace= for harm are to be apport;obea
anong two or mcre causes where
.{a) there are cdistinct harms, or
(b) there is 2 reasonable basis for
édetermining the contribution of each
" cause of & sincle harm.

Restatement (Second) of To ts §4322

(2) where the torticus conduct of two or more
acters has combined to0 bring about harm to
the plaintiff, and one or more of the actors

12. Comcare Michie v. Great lLakes Steel Div., 495 F.248 213 (6th
Cir. 1974) (burden of proof on defendant to provicde
reasonaktle basis for apportionment or else be held jointly
and severally liable) and Azure v. City ©f Billings, 182
Mont. 234, 596 P.2d 460 (1°97%2) with Masonite Coxp. v.
Steede, 198 MisE, 530, 23 So. 28 756 (1945%5) and Restaztement
of Torts §881 (1939) (defendant can be held liable only for
porticn of harm he causeé). Undoubtecdly many states have

- nect considered the issue in recent vears.
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seeks to limit his liability on the ground
that the lrarm is capeble of apporticnment
among them, the burden of proof a&s to the
apportionnent is upcen each such actor.

Restatement (Second) of Torts §433B.

Such a rule cdces nct unfairly hamper the e&bility of the

government to recover its costs incurred in cleaning ur hazardous

wasS céunp sites.13 likewise it helpes 4o arelicrate the
hershness cf e lizbility provisiens of the statute. Finally,

it appeers to ermboly the general concressicnal intent of placing

liability for toxic waste clean-up &s nearly as possible on ‘those
_ 3%

responsible Zfor creating the heazard.

D. DEFINITION OF “HAZARDOUS SUESTINCE"

One finzli Zssue contested by 21l the ceneratcr cdefenéants

centers on the statutory delinition of "hazarious substance."

The statute cefines that term &£¢ "anv substance” desicrnzted
X S

pussua;

eral envirenmental

[N

nT to the provisions of srecifiecd fe

- -

protection laws. .In establishing the generator defencarnts'

liabili:y'the covernnent relies cn & list of "hazarcous

substances"” promulgaied pursuant +c séll(b)(2)(A} ol the Fecderal

Water Pollutiorn Con.ro¢ Aot (FWPCA), 33 U.S.C. 81251 et sec., ené

the list ©f “toxic pollutants" promulgateé pursuant to §307 of

the FWCPA., These lists are contained in 40 C.T.R. §1l1l€.4 and

§401.1%5, respectively. The government maintazine that the

Presence o any of the listed substances ox pcllutants in 2

13,

Of course certain issues, which I neeé@ not decide, could
have 8 bearing on this. For example, left undecided isg the
problem of who bears the burden oI Insolvent or Lnavallable
defencants.

- 22
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cenerator’'s waste makes that waste a "hezardous subétance" for
purposes of CERCLA liability without regard to concentration or
guantity. |

‘Not 21l éischarges of "hazardous substances" 6: "toxic
pollutants" lead to FWPCA liebility. Instead, liability is
imposed if & discherge cogtains & "repcrteble guantity" of &
hezardeus scrstence, §311(b)(4), or is in exceés ¢of the "effluernt
standarés" for a toxic pollutant. 5307(5).. Repertable quantities
for heazardous substances are listed at 40 C.F.R. §117.3 and
effluent standards for certain toxic po11dtants are publishec at
40 C.F.R. §129.4 et ska.

The gener;tor-deféndants'contend-the covernnment's moticrn for
summary juégment must be denied becavse the goverament has failed
tc establish-;bat their wastes contain a.reporta#le quantity qf
Tezarcous substances under §311 or toxic'pollutants in excess cf
the stated effluest guidelines under §307. Indeéd, the
covernment dénies,thé necessity of so doing. The goverament
contends that under CERCIA no reportable guantity or effluent
stanard neef be deternined for hazardous substances inccrporated
by reference to §§307 anéd 311 of FWPCA. ©Only substances

ce

n

ignatecd &s ha:ardoﬁs_pu:suant to §102 o< CERCLA have

reportable cuantity requirements for CERCIA purposes.'l4

14. §102 of CIRCLA permits the Administrator of the
Environmental Portection Agency (EPA) t¢ desicnate hzzardous
substances in addition to those referred to in- §101(14) and
€0 determine reportable cuantities for substances so
designated.

- S -23- -
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In support of its pcsition the goverament cites certain
paesaces IZrom the repert acccmpanying the Senate bill as reported

by the Senate Committee on Znvircnment and Public Works. Sen.

| Rep. 96-848, 96th Cong., 2nd Sess., 24-29 (1980). Without going

into éetail, the cited passages discuss provisicns in the Senate
bill -which were greatly altered in the statute as firally
enacied. Thus the cited portions steting that no repcrteable
quartlty neec be ceterm;“ed for hazardous substances incorporated
by reference to cther envircnmental protection iaws in §101(14)
simply cannot be square& with §102(b) as ‘ina‘ly enactec.

This leaves unresolved the issue of whether CERCLA, like
FWPCA, impcses liability only for éischarges containing
repertakle guantities of haczerdous substances or exceeding
effluent stan xdards for toxic pollutants. Baving already

~.S&8ue

'0-

concluded that trizkle issves exist I need not decide this
t this time; however, in the interest of expeditinc trial once-
it begins I w1l’ rule on this issue now. What the government
must rrove to establish that & defendant?s wastes are hezardous
is that the waste ccatains an uﬂsbecz‘zed cuantity of substances

cesicnated as hazardcus or toxic under the statutes specified in

'CERCLA's Gefinition of "hazardous substance."

<Eertainly the definition of hazardous substances contzined
in §101 of CZRCLA supports the government's position. The
definition refers only to the p:évisibns of FWPC:r authorizing the
esignation of heczardous substances aﬁd +cxic pollutants and not
to those authorizing promulgatiorn of ieportable quaﬁtities oz
effluent standards. -Li'ewise s107 mzkes no reference to
reporteble guentities or effluent standards as do its FWPC2

- 9
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‘counter;arts. On tke other hand, 25 the cenerator ce‘encan

pcint out, thie interpreteztion could lead to the absuré resuls:
that a penny is a hazardous subsiance, the c;sposal of which
could leadé tc CIRCLA liability, by virtue of the inclusion of
copper on the list of texic pollutants promulcatea pursuant to
§307 of FJPCA. -- _

Nevertheless, merely incorporating FWPCA effluent standarés
and repcrizlbie quantities into CERCL2 regquirermenis is nct without
ite ééoblems. Tirst, I ar. not persuaded that £ncorporation of
standarés created with respebt to water polluticn into a statute

directed at the disposal of hazardous wastes on land makes any

| sense. Z£ it does not ‘it lessens the probabilit' that such

. incorporation was intended by Ccngress.

Secend, I am unclear why Congress would incerporatie uhese
standaris.frdm FWPCA into CZRCL# when §102 o‘ CEaC_P esyabllshe=
repértabie.guantitiES for purposes o the stetute's repecrting
reguirements. Thet section provides as fbliows:

(E) Unless and until supezceded by
*egulatlons establishing 2 reportstle
cuantity under subsection (a) of this section
fcr any hazardous substance as defined in
secticn 9601(14) oI this *ztle, (1) a
guantity of one pound, cr (2) for thcse
hezerdovs substances for which reportable
cuantitlies Lave been established pursuvant tc

- section 1321(b) (4) c£ Title 33, such :
reporteble guantity, shell be deemed that
guantity, the releese o0f which reguires
notification pursuant to section 9603(2) or
(b) of this title.

42 U.S.C. §9602(k). This provision may have been zimed &t the
fact that EP2 has promulcates effluent standards for only &2 few
toxic pollutanits designated pursuant to §3C7(a). ¢ FWPCA &nd
apparently has no plané to promulgate additional standards in the

- ' - 28 o
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immediate firture. See NRDC v. Tréin, 8 ERC 2120 (D.D.C. 1976),

rev'd in part on other grounds sub nom NRDC v, Costle; 561 F.z2d
804 (D.C. Cir. 1977).- _

Third, giver the standard'established by §102 for
éesignéting additional substances as hazarcous, Congress may well
rLave intended to vest a creat ceel ﬁf éiscretiﬁn in the Ixecutive
brancp.in its precsecutcrial decisions. A substance may be
desigﬁated as hazardous if, upon release into the environment, it
"may present substantiel dancer to the public health or welfare
or the envi:onment.'ls 42 U.S.C. §95602(a).

Similarly, the interim stanéard for reportable quantities
-under CERCLA-~-one pound fcr all substances except thcse
desicnated pursuznt tc §5311(b) (2) (A) of FWPCA--sugges:is that
Concrecss intéﬁéed a result 2lmecst as drastic as ihe cne the
ceneratcr cdefencants posit. 1If Congress intenced CERCLA
diazbiiity only for those whose discharges contained reporteble
guantities of hazardous substances, and if the reportable
guantities are determined by reference to §102, 2 éefendant could
be held liable foi the disposal, not of one pqnny, 2s the
deferdants fear, but of 2 pound of pennies.

finzlly, I believe the defendants®' fears of draconian
liekility are overstated. Given my ruling on joint and severzl
as opposed to apportioned liability, a defendant whoée sole

contribution to & hazardous waste dump site was a copper penny

- 1%5. Compare §311(b) &) (A) of FTWPCA. Under that section
substances which upon "éischarge in any quantity [into
certzin waters]...present an imminent and substantial canger
to the public health or welfare” may be designateé as
hazardcus. 32 V. S.C. €132V (23 720
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woulé not be responsible for the entire cost of cleaning up the
site.

The a‘f;davzts of Euaene Meyer, tocether with the admissions
of the defendants referred to in the aff*cavi S, establlsh that
the waste streams cf each of the defencdants contain hazardous
~substances within the meaning of CERCLA. The government
therefore neeé not establish at trial that the-generatc:

cefendants’ wastes are hazardous ‘substances.>®

WS noted above,
however, it must prove that.such-wastes were disposed of at the
Wede sitg and that hazardous substances of that sort are Zounc at
the site.l7 | |

E. NON=-GENERATOR DEFENDANTS

0f the non-generator defendants, only Fllis Barnhouse, one
of the former owners of ASM Dispcesal Company,'cgntests tﬁe.entiy
cf partiel summary judgment on the issve of 3joint &néd several |
lizbility. %o the extent they are anplzcable, ‘Barnhouse raises
the defenses rzised by the cenerator cefendanis. He alsc argues
he cannﬁt be helé indivicdually liable fcr acts pe:fgrmeé in his
'capacitylas presicent of the cor po ation. For reesons &iscussed

below the COVe*nment s motion as ¢0 this defendant is denied.

16. I am not unmindful of Sandvik's allegaticns thet as of
‘Noverber, 1980 its waste was eligible for individual
delisting consideration and that it filec such a delisting
petition in August of 1982; however, essuming Sandvik is
entitled tc have its waste dislisted and assuming further
the EPA had acted upon the petition p:omp.ly, such
delistings are not retroactive.

17. X reeé more information of an expert neture kefore decicing
whether the hazardous substances must be present in any
particular guantity cr concentration. For example, I cather
some substances Cesignated as “"hazardous" are found in the

~ environment in the normal course cf events.
- - 27 -
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The applicable section of CERCLA provides as €follows:
(4) Aany person who accepts or accepted any
Lazardous substances for transport to
disposal or treatment faciliiies cr sites
selected by such person, from which there is
a release, or a threatened release which
causes the incurrence of response costs, of 2
hazardcus substance, shell be liable for--
(2) all costs of removal or remedial
action incurred by the United ES:ates .
Government or & state nct incensistent
. . with the national contincency rlan.
42 U.S8.C. §9¢€07.

Barnhouse does not contest that he accepted hazardous
substances for transport to 2 disposal fecility. He &lso d&oes
not contest that a release of hszardous substances from the
.facility hes occurred. Insteac he first incorporates the
generatcr cefendants' arcuments discussed above concerning ccsts
recoverable under the Act. My eariier reasconing is eguzlly
applicable here ané the arcuments are therefore egually
unavailing.

Barnhouse also arcues he cannot be held perscnally liable
because all of his acticns with respect to the Wade site were
taken in his capacity as officer of ABM. A corpcrate officer may
be held liable if he personzlly participates in the wrongful,

injufy-procucing act. In Re Arthur Treacher's Tranchise

Litigaticn,-$2 F.R.D. 358 (E.D. Pa. 1981); Amabile v. Auto Kleen
car Wash,'édé Pa. Super. 240, 376 R.28 247 (1977).

The government relies primarily on the Gepositiorn testimony
of Robert Rector tc establish Barnhouée's indiviaﬁal liability.
Mr. Rkector recalls t{hat Ezrnhouse personzlly brought drums to the
site. He does ﬂot specify_any cthgf details such as hdw'many

“drums Barnhouse brought, how often he brought them, or what they -
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corteined. With&ut :eaching <he merits of Barnhouse's argunent
that a deposition taken pricr to service of the complaint cannot
be used acainst him, I find this testimony inadeguate to
establish.Barnhouse's.individual liability. The mere placement
of drume at the site will not suffice to establish that Barnkhouse
participated in the wrongful iﬁjgry producing activizty.

The fact that Barnhouse negotiated with Wade for éispesal cf
wasieé'on Wade's property 2lsd does nct establish Zarnhouse's
perscnal liability., Wastes can be disposed of without giving
rise to CZRCLA liability and thus the mere negotiaticn of an
agreement to do sc is not the wrongful injury-producing act which
is the subject of the government's com?laint. |

In addition, the government's allegation in its complaint .
that Barnhouse dire:;eé or~particibated'in'tﬁe gisgosal of wastes
at the wade site is inadecuate to estatiish Barnhouse's persoral
liability since 2earnhouse in his answer dernied the allegztion.

.rinally Ba:niouse contenés he can e held liable cnly for
costs associated with dumpinc which occurreﬁ.between 1674 and
Septembef 1876, the'peribd curing which he was rresicdent of ABM.
I reject this argument. As I found zbove, the aAct permiis the
impositibn of jeint and several liability for all costs incurred
in clean-up .for those sﬁbject to its-provisions. Nevertheless, I

ipe for a determinaticn of whether

4]

believe the recoré is not vet

joint and several or apportioned liability is appropriate and

- 29 -



will cerny the government's motion for summary judcment toO the
} ’ .

extent it seeks a cecision cn this issue now.

Cor .

Clarence C; Newc%mer, Je
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IN THEE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTPICT OF PENNSYLVANIA

UNITED STATES OF AMERICA CiVIL ACTION

v.

i ee 40 0 a0

MELVIN R. WADE, et al NO. 79-1426

ORDER

: % L
AND NOW, this O~ day of December, 1583, upon
consideration of all motions for summary judcment filed in this
matter, it is hereby Ordered that

(1) the covnment's motion for partial summary
judgment against Congeleum Cerporaticn is
DENIEZD; :

{2) the goverrment's motion for partial
summary Judoment against Sandvik, Inc. is
DENIED; . :

(3) the government's motion for partial
summary-Jjudgment against Gould, Inc. is
DENIED; '

(4) the government's motion for partial
- sumaary judgment against Apollo Metals, Inc.
is DENIED;

{5) the government's motion for partial

surmary judcment against ABM Disposal Service
. Co., Inc. is GRANTED in part and DENIZD in

part; '

' (6) the government's motion for partial
sumnary Judgment against Franklirn P. Tyson is
GRANTED in part ané DENIED in part.

{7) the government's motion for partial
sumnary judcment against Ellis Barnhouse is
DENIED;

(8) the goGérhment's motion for'pa:tial'
sumnary judement against Melvin Wade is
CGRANTED in part and DENIED in part.



(9) Congoleum Corporaticn's motion for
summary judgment is GRANTED in part andé
DENIED in part; :

~ {10) sandvik, Inc.'s motion for summary

- juécment is GRANTED in paxrt and DENIED in
part; _
(11) Gould, Inc.'s motion for summary
judgment is GRANTED in part and DENTED in
part; .
{(12) Apollo Metals, Inc.'s motion for sumnary

judgment is GRANTED in part and DENTFL in
part. -

AND IT IS SO ORDERED. . -

Clarence C. Nemeer, Ja





